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RULE 6'J­
NEW TRIALS 

A. New trial defined. A new trial is a re-examination of an issue 

of fact in the same court after judgment. 

B. Jury trial; grounds for new trial. A former judgment may be 

set aside and a new trial granted in an action where there has been a 

trial by jury on the motion of the party aggrieved for any of the following 

causes materially affecting the substantial rights of such party: 

B.(l) Irregularity in the proceedings of the court, jury or 

adverse party, or any order of the court, or abuse of discretion, by 

which such party was prevented from having a fair trial. 

B.(2) Misconduct of the jury or prevailing party. 

B.(3) Accident or surprise which ordinary prudence could not have 

guarded against. 

B.(4) Newly discovered evidence, material for the party making the 

application, which he could not with reasonable diligence have discovered 

and produced at the trial. 

B.(5) Excessive damages, appearing to have been given under the 

influence of passion or prejudice. 

B.(6) Insufficiency of the evidence to justify the verdict or 

other decision, or that it is against law. 

B.(7) Error in law occurring at the trial and objected to by the 

party making the application. ;6 C. New trial in case tried without a jury. In an action tried 

1 without a jury, a former judgment may be set aside and a new trial granted 

\ on motion of the party aggrieved on any grounds set forth in subsections 

(1), (2), (3), (4) or (7) of section B. of this Rule where applicable. On 

a motion for a new trial in an action tried without a jury, the court may 
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open the judgrrent if one has been entered, take additional testim::my, arrend 

findings of fact and conclusions of law or make new findings and conclu­

sions, and direct the entry of a new judgrrent. 

D. Specification of grmmds of notion; when notion IIUSt be on affidavits. 

In all cases of notion for a new trial, the grolfilds thereof shall be plainly 

specified, and no cause of new trial not so stated shall be considered or 

regarded by the court. 'When the notion is rrade for a cause IlE!ltioned in 

subsections (1) to (4) of section F. of this Rule, it shall be upon affidavit, 

setting forth the facts upon which the notion is based. 

E. 'When colfilteraffidavits are allowed; affidavits as to newly dis-

covered evidence; former proceedings considered. If the notion is supported 

by affidavits, cotmteraffidavits rray be offered by the adverse party. If the 

cause. is newly discovered evidence, the affidavits of any witness or witnesses 

showing what their testinony will be, shall be produced, or good reasons shown for 

their nonproduction. In the consideration of any notion for a new trial, ref­

erence rray be had to any proceedings in the case, prior _to the verdict or 

other decision sought to be set aside. 

F. Time of notion; colfilteraffidavits; hearing and detennination. 

A notion to set aside a judgtrent and for a new trial, with the affidavits, if 

any, in support thereof, shall be filed within 10 days after re filing of 

the judgrrent sought to be set aside, or such further time as the court 

rray allow. -when the adverse party is entitled to oppose the notion by 

colfilteraffidavits, he shall file the sane within 10 days after the filing of 

the notion, or such further time as the court rray allow. The notion shall 
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be heard and detennined by the court within 55 days from the time of the 

I entry of judgment, and not thereafter, and if not so heard and detennined 

within said time, the motion shall conclusively be deemed denied. 

u 
V 

G. New trial on court's own motion; review. If a new trial is 

granted by the court on its own motion, the order shall so state and shall 

be made within 30 days after the filing of the judgment. Such order shall 

contain a statement setting forth fully the grounds upon which the order 

was made, which statement shall be a part of the record in the case. 

·nadequacy or excessiveness of the verdict, the 

that within 10 days the 

evidence will support . 

B. This 17.610 with the language changed as submitted in 

the prior 1 - equity revisions. The grounds for new trial are unchanged 

excepted to" is chan ed to "objected to" in ground (7). 

the Council as part of the law -

comes from Federal Rule 59 a). 

D. This 

F. 

G. 

will have t 

38 

of 17.435 previously submitted to 

revisions. The last sentence 

appellate procedure. 
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RIJlE 64 

NEW TRIALS 

A. Hew trial defined. A new trial is a re-ex.arnina.tion of an 

issue of fact :in the sarre court after judgrrent . 

. B. Jury trial; gromds for new trial. A forrrer judgpent nay 

be set aside and a new trial granted :in an action mere there has . been 

a trial by jury on the IIDtion of the party aggrieved for any of the 

follcw.ing causes rraterially affecting the substantial ri.g]:1.ts of such 

party: 

B. (1) Irregularity :in the proceedings of the court, jury or 

adverse party, or any order of the court, or abuse of discretion, by 

~ch such party was prevented from having fair trial. 

B. (2) Misconduct of the jury or prevailing party. 

B. (3) Accident or surprise mich ordinary prudence could not 

have guarded against. • 

B. (4) Ne.vly discovered evidence, rraterial for the party traking 

the application, mich re could not with reasonable diligence have 

discovered and produced at the trial. 

B. (5) Excessive danages, appearing to have been gi.ven mder the 

:influence of passion or prejudice. 

B. (6) Insufficiency of the evidence to justify the verdict or 

other decision, or th.at it is against law. 

B. (7) Error :in law occurring at the trial and cbjected to by 

the party mtldng the application. 

C. He;.; trial :in case tried without a jury. In an action tried 
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without a jury, a fonrer judgrent nay be set aside and a rew trial 

granted rn rmtion of the party aggrieved on any gr-ounds se t forth 

in suhsectious ei), (£) , . C9), (4)tj)},'. g) wf section B. of this rule 

'Where applicable. en a rrotion for a new trial :in an action tried 

without a jury, the court nay open the judgITE11t if c:ne has been 

entered, take additional testinony, arIEild findings of fact and con­

clusions of law(\ rmke new findings and conclusions, and direct 

the entry of a t)udgrent. 

D. Specification of grounds of rrotion; men rroti on IIl.lSt be 

on affidavits. In all cases of rrotion for a new trial, the grounds 

thereof shall be plainly specified, and m cause of new trial mt 

so stated shall be considered or regarded by the court. WJen the 

notion is nade for a cause IlEiltioned :in subsections (1) to (4) of 

. of this rule, it shall be upon affidavit, setting forth 

the facts upon mich the rmtion is based. 

E. when counteraffidavits are allowed; affidavits as to newly 

discovered evidence; fonrer proceedings considered. If the rrotion is 

supported by affidavits, counteraffidavits nay be offered by the ad­

verse party. If the cause is newly discovered evidence, the affidavits 

of any witness or witnesses showing mat their testirrony will be , shall 

be produced, or g:,od reasons shown for their mnproduction. In the 

consideration of any rrotion for a new trial, reference nay be had to 

any proceedings :in the case, prior to the verdict or other ~cision 

sougpt to be set aside. 

F. Tirre of rrotion; . comteraffidavits; hear:ing and ~ on . 

A rrotion to set aside a judgnent and for a new trial, with the affida­

vits, if ·any, :in support thereof, shall be filed within 10 days after 
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the fil:ing of the judgpent sougpt to be set aside , or such further 

tirre · as the court rrn.y allow. W:ien the adverse party is entitled 

to oppose the notion by counteraffidavit s , he shall file the sane . 
within 10 days after the filing of the notion, or such further 

tin"e as the court nay allow. The notion shall be heard and deter­

mined by the court wi th:in 35 days from the tin.E of the entry of 

the judgrent, and mt thereafter, and if mt so heard and detenrri.ned 

within said tine, the notion shall conclusively be deerred denied. 

G. Hew trial on court's ONI1 :rrotion; review. If a TEW trial 

is gr-anted by the court m its avr1 m:ition, the order shall so state · 

and shall be rmde within 30 days afer the filing of the judgpent . 

Such order shall~ ntatin a statenent sett:ing forth fully the 

grounds upon miCJ.~ the order was rmde, mich stateTIEnt shall be a 

part of the record in tlle case. 

MCKGROUND lD'IE 

ORS sections ~rseded: ORS 17.435 , 17.605, 17.610, 17.615, 
17.620, 17.625, 17.6~ 

C(M;1ENT 

This rule is based upon exist:ing ORS sections . Section C. is 
based m 17 .435, but the language is nodified to refer to a case 
tried without a jury ratller than a suit in equity, and the last 
sentence is new. The last sentence of ORS 17 .630 is not included · 
and will rerm:in as a statute as it relates to appellate procedure. 
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rule, whichever is earlier, nail a copy of the order and notice 

of the date of entry of the order or derri.al of the notion to each 

party mo is mt :in default for failure to appear O The clerk 

also shall imk.e a note :in the cbcket of the mri.lingo 

F. llition fur rew trial after judgpent mtwithstanding the 

1.erdicto Th.e party mose -..;erdict has been set aside on notion for 

· judgnEnt notwithstanding the -..;erdict nny serve a notion for a new 

trial pursuant to Rule 64 mt later than 10 days after entry of the 

judgr:rEilt notwithstanding the verdict. 

MCKGROlND IDTE 

ORS section superseded: 180140 and 46 .155 

CDM1ENT 

Rule 63 is based upon ORS 18 .140. The reference to failure 
to state a cause of action :in a pleading as a ground fur judgmmt 
NJV was eliminated as U1I1ecessary and :inconsistent with the 
pleading rules o Section 63 F O is based upon Federal Rule 50 
(c) (2). 

RULE 64 

iit.'W 1RIALS 

Ao New trial defined. A new trial is a re-examination 

of an issue of fact in the SaI!E court after judgr:rEilto 

B. Jury trial; grounds for new trialo A forrrer judgnEnt 

nay be set aside and a rew trial gr-anted in an action or proceed­

ing mere there has been a trial by jury on the notion of the 

party aggrieved for any of the following causes mterially affecting 

the substantial rights of such party: 

B. (1) Irregularity in the proceedings of the court, jury 

or ad-..;erse party, or any order of the court, or abuse of discretion, 
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by which such party was prevented from having fair trial. 

B. (2) Misconduct of the jury or prevailing party. 

B. (3) Accident or surprise mi.ch ordinary prudence could 

mt have guarded against. 

B. (4) Newly discovered evidence, rmterial for the party 

rraking the application, mi.ch such party could not with reasonable 

diligence have discovered and produced at t.l-ie trial. 

Insufficiency of the evidence to justify the verdict or 

other decision, or that it is against law. 
~ ~u;t6 

-~ Error in law occurring at the trial and esjected 

to by the party rmking the application. 

C. New trial in case tried without a jury. In an action 

or proceeding tried without a jury, a finner judgrrent may be set 

aside and a new trial granted m rrotion of the party aggrieved 

al aITf grounds set forth in section B. of this rule mere 

applicable. On a rrotion for a new trial in an action tried 

without a jury, the court rmy open the judgrent if one has been 

entered, take additional testimmy, arrend findings of fact and 

conclusions of law or rmke new findings and conclusions, and 

direct the entry of a new judgrrent. 

D. Specification of gromds of IIDtion; men IIDtion IIDSt be 

al affidavits. In all cases of IIDtion for a new trial, the 

grounds thereof shall be plainly specified, and no cause of new 

trial mt so stated shall be considered or regarded by the court. 

-170-
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W-ien the IIDtion is rrade for a cause IIEntioned in subsections (1) to 

(4) of section B. of this rule, it shall be upon affidavit, 

setting forth t..1-te facts upon w:rich the IIDtion is based. If the 

cause is newly di..scovered evidence, the affidavits of any witness 

or witnesses showing what their testirrony will be, shall be produced, 

or good reasons shown for their nonproduction. 

E. When cmm.teraffidavits are allowed; form=r proceedings 

considered. If the rrntion is supported by affidavits, counteraffi­

davits ffi:iY le offered by the adverse party . In the consideration of 

c1ITJ IIDtion for a new trial, reference nay be had to any proceedings in 

the case, prior to the \erdict or ot.1.er decision sought to be set 

aside . 

F. Tine of IIDtion; counteraffidavits; hearing and detennina-

tion. A notion to set aside a judgrrent and for a new trial, with 

. aff"da . "f . th f hall be fil d ~t_t,,:t~ ti, ~ tne i vi.ts, i any, m support ereo , s e wa..ttun · 

10 days after the filing of the judgrrent sought to be set aside, 

or such further t:i.nE as t..1-ie court nay allow. When the adverse 

party is entitled to oppose the IIDtion by counteraffidavits, such 

party shall file the sarn::: wi tlrin 10 days after the filing of the 

IIDtion, or such :further t:i.nE as the court ney allow. The notion 

shall be heard and determined by the court within 55 days from 

~~-~ tine of the of the judgrrent, and mt t..li.ereafter, and 

if not so heard and determi.ned within said tinE, the notion 

shall conclusi~ly be deeIIEd denied. 

G. New trial m court's avr1 IIDtion; review , If a new 
[)--1«f,0 

trial is granted by the court on its ONr1 ~, the order shall 
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so state and shall be rrade within 30 days afer the filing of the 

judgrent. Such order shall contain a staterrent setting forth 

fully the grounds q,on mi.ch the order was rrade, mich statemmt 

shall be a part of the record :in the case. 

:&\CKGROUND NOIE 

ORS sections ~erseded: ORS 17.435, 17.605, 17.610, 
17.615, 17.620, 17.6~ 17.630 , 46.155. 

CXM-1ENT 

Titls rule is based qx:m existing ORS sections. Section 64 C. 
is based on 17. 435, but the language is nodified to refer to a 
case tried without a jury rather th.an a suit in equity, and t.1i.e 
last sentence is new. The last sentence of ORS 17. 630 is not 

-, :included and will remain as a statute as it relates to appellate 
procedure. 
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RIJIE. 64 

NEW TRIALS 

A. Bew trial defined. A new trial is a re-examination of an 

issue of fact in t±le sane court after judgrrent. 

B. · Jury ·trial; grounds for new trial. A forner judgrrent may 

be set aside and a new trial granted in an action mere t±lere has been 

a trial by jury on t±le nntion of the party aggrieved for any of the 

folloong causes rmterially affecting the substantial ri~ts of such 

party: 

B. (1) Irregularity in the proceedings of the court, jury or 

adverse party, or any order of the court, or abuse of discretion, by 

which such party was prevented from having fair trial. 

B. (2) Misconduct of the jury or prevailing party. 

B. (3) Accident or surprise vhich ordinary prudence could not 

have guarded against. 

B. (4) i~ewly discovered evidence, rmterial for the party traking 

the application, vhich he could not with reasonable diligence have 

discovered and produced at the trial. 

B. (5) Excessive damages, appearing to have been gi.ven mder the 

influence of passion or prejudice. 

B. (6) Insufficiency of t±le evidence to justify the verdict or 

other decision, or tl1a.t it is against law. 

Bo (7) Error in law occurring at the trial and objected to by 

the party traking t±le application. 

C. New trial in case tried without a jury. In an action tried 
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without a jury, a fonrer judgrrent may be set aside and a new trial 

granted on nntion of t±le party aggrieved on any grounds set forth 

in section B. of this rule mere applicable. On a IIDtion for a new trial 

in an action tried without a jury, the court nay open t±le judgrrent if one 

has been entered, take additional testinnny, aIIEI1.d findings of fact and 

conclusions of law or In9ke new findings and conclusions, and direct 

the entry of a new judgnent. 

D. Specification of grounds of notion; men nntion nust be 

on affidavits a In all cases of notion for a new trial, t±le grounds 

thereof shall be plainly specified, and no cause of new trial rot 

so stated shall be considered or regarded by the court. When the 

notion is nade for a cause nentioned in subsections (1) to ( 4) of 

section B. of this rule, it shall be upon affidavit, setting forth 

the facts upon mich the nntion is based. 

E. Wien counteraffidavits are allcmed; affidavits as to newly 

discovered evidence; forrrer proceedings considered. If t±le nntion is 

supported by affidavits, counteraffidavits IIl9.Y be offered by the ad­

verse party 0 If the cause is newly discovered evidence, t±le affidavits 

of any witness or witnesses showing mat t±leir testinony will be , shall 

be produced, or good reasons shown for t±leir nonproduction. In the 

consideration of any notion for a new trial, reference nay be had to 

any proceedings :in the case, prior to the verdict or other decision 

sought to be set aside. 

F. Tine of nntion; counteraffidavits; hearing and detertninatcion. 

A notion to set aside a judgrrent and for a new trial, with t±le affida­

vits, if any, :in support thereof, shall be filed within 10 days after 
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the filing of the judgµ:ent sougJ:lt. to be set asi.de, or such :fi.u;ther 

tine as the court nay allow. W:len the. adverse party is entitl.ed 

to oppose the nntion by counteraffidavits, he shall file the Sa:IIE 

within 10 days after the filing of the nntion, or such further 

tinE as the court nay allowo 'Ihe nntion shall be heard and deter­

mined by the court within 55 days from the ti.In: of the entry of 

the judgpent, and mt thereafter, and if mt so heard and detennined 

within said tine, the nntion shall conclusively be deemed denied. 

G. New trial on court's avn rtotion; review. If a new trial 

is granted by the court en its avn nntion, the order shall so state 

and shall be rrade within 30 days afer the filing of the judgpent. 

Such order shall contain a statenent setting forth fully the 

grounds upon v.hiCi.11 the order was mi.de, mich staterrent shall be a 

/ · ) part of the record in the case. 

) 

BACKGROUND UO'IE 

ORS sections 30:erseded: ORS 17.435, 170605, 17.610, 17.615, 
17.620, 170625, 17.6~ 

CCM1ENT 

'I'his rule is based upon existing ORS sections . Section C. is 
based on 17 .435, but the language is nndified to refer to a case 
tried without a jury rather than a suit in equity, and the last 
sentence is newo 'lhe last sentence of ORS 17.630 is not included 
and will rerrain as a statute as it relates to appellate procedure o 
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rule, vtri.chever is earlier, mtll a copy of the order and mtice 

of the date of entry of the order or denial of the notion to each 

party -mo is mt in default for failure to appearo The clerlc 

al.so shall tmke a rote in the cbcket of the mu.lingo 

F. Motion for rew trial after judgp:ent mtwi.thstanding the 

'\erCli.cto The party vhose ~rdict has been set aside on notion for 

· judgn:ent notwithstanding the ~rdi.ct nay 'Serve a nntion for a new 

trial pursuant to Rule 64 mt later than 10 days after entry of the 

judgrrent mtwi.thstanding the verdict. 

lWl<.GROtND IDTE 

ORS section superseded: 180140 and 46.155 

CIJM.1ENT 

Rule 63 is based upon ORS 18 .140. The reference to failure 
to state a cause of action in a pleading as a ground fur judgrrent 
NJV was eliminated as mnecessary and inconsistent with the 
pleading :rules o Section 63 F o is based upon Federal Rule 50 
(c) (2). 

RULE 64 

1EW 'lRIALS 

A. New trial defined. A new trial is a re-examination 

of an issue of fact in the sane court after judgmmto 

B. Jury trial; grounds for new trialo A forrrer judgment 

nay be set aside and a rew trial granted in an action or proceed­

ing mere there has been a trial by jury on the mtion of the 

party aggrieved for any of the follCM.ing causes rmterially affecting 

the substantial rights of such party: 

B. (1) Irregularity in the proceedings of the court, jury 

or adverse party, or any order of the court, or· abuse of discretion, 
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r so state and shall be IIB.de within 30 days afer the filing of the 
/,.J.~'\ 

judgaen.t. Such order &.~l contain a statenent setting forth 

fully the grounds upon ,;.hich the order was IIB.de, mi.ch statenent 

shall be a part of the record :in the case. 

B!\CKQlOUND NOIE 

ORS sections ~rseded: ORS 17. 435 , 17. 605, 17. 610, 
17.615, 17.620, 17.6~17.630 , 46.155. 

CXM-ENT 

This rule is based qxm existing ORS sections. Section 64 C. 
is based 011. 17 .435, but the language is 110difi.ed to refer to a 
case tried without a jury rather than a suit :in equity, and the 
last sentence is new. 'Ihe last sentence of ORS 17. 630 is rot 
:incl~d and will :teI1l::lin as a statute as it relates to appellate 
procedure. 
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RIJLE 64 

A. New tri.al cefined. A nev; trial is a re-exami.nation 

of an issue of· fact :in the sam: a:>urt after judgaent. 

B. Jm:y trial ; grounds for new tri.al. A foI:IDar judgp ent 

may 1:e set aside and a nsw trial granted in an action O£ pL ... &-1! 

~ ¥here the:::e 1:--..a.s been a trial by jury on the n:cti.on of the 

party aggrieved for any of the follewing causes materially affecting 

the substantial rights of such party: · 

B. (1) Ir.regularity in the proceedings of the court, j 1.Icy 

or ~r.se party, or any order of the court, or abuse of discretion, 

by whic:h such parey vas prevented from havi.""lg -Fai - cial. 

B. (2) r:1iscond.uct of the jury or prevailing pa.."'1:'J. 

B. (3) Accident or surprise mich or.:i:i..11.arY prude..11.Ce could 

rot have guarded agai..""'lSt. 

B. (4) Newly discovered evidence, ma.ter.i.al for the party 

msk:ing the application, r...nich such part,J could rDt with reasonable 

diligence ri..ave di..scovered and produced at t.~ t:rial. 

B. (5) Excessi""l,l: damages, appea.--ing to have bee..""1 given 

t.nder the influence of passion or prejudice. 

B. (6) Insufficiency of the evide..TlCe to just-; fy the verdict or 

other decision, or that it is against law. 

B. (7) E...-ror in la,; cccurri."T"lg at the t:ri.al and objected 
or excepte t 

by tne pa:.ccy rmki."T"lg the application. 

l'JO 
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F. T:im: of m:,tion; a::,unter~-=ti&-vits; hea._-rinsz and determina­

tion. A m:,ti.on to set aside a jud2IIeI1t and for a new trial w"i.th - · · C? la;er tfial) 
tile afFdavits if~ :in suoport thereof s~"'ll be ;"iJed ;i;-Kn ' -·;' .. ' ·~ 
10 days a..-=ter the · filing of the judgJEnt sought to be set aside, 

or such furtner t:iire as t.11e court mzy allow. ~ the adverse 

party is entitled co oppose the m:,ti.on by countera£fidavits, such 

· part"f shall file the sama wi. thin 10 days after the filing of the 

mo.on, or such :fu:r-~er tim: as the court mzy allc,;.;. 11,e m:,tion 
w ,·t-~ : ) 

shall be heard · temined by the c.:JUrt -Gf·+ ~\ day~ £ram 
filing 

ti:e t:iire of t~e en°" of the judgmmt, and mt thereafter, and 

· if not so 1-ea...~ and det:eLJ:ill.ned within said t:iire, the m:,tion 

1ative 
trial is granted by the a::rurt: on , the order shall 

- - . - I AF~ 
so state and s..½.all ce rtade wit...½in 30 days/~ the filing of the 

jucigm:nt. Suc..11 order shall contain a statem:..T'lt se~.ing fore.ii. 

fully the gi:-OU1ds t.;:on i-,.ru.cil the order was n:ade, mich state!!E!lt 

s..'1all be a pa_,-,: of the record in the case. 

c:x:M-fl IT 

nns rule is based q:,on existing ORS sections. Section 64 C. 
is based a.1. 17 .435, rut the language is m:,dified to refer to a 
case tried wiul-iout a ju::y rather than a suit i.""1. equity, and ~ 
last se.~tence is rFH . 'Ir..e la.st sentence of ORS 17. 630 is mt 
included and wi.11 ~ as a stat:'i.1.te as it relates to aooellate 
procedure. Subsecti ans 64 B. (5) and {_6) w.ere retained in· the 

.--: 

--· 
language of ORS 17.610, although 
by Article VII, Section 3 of the 
Schneiderman, 187 Or 89 (1949); 
( 1948). 

they have been severely limited 
Oregon Constitution. Van Lorn v. 
Bean v. Hostetler, 182 Or 518 
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RULE 64 

NEW TRIALS 

A. New trial defined. A new trial is a re-examination 

of an issue of fact in the same court after judgment. 

B. Jury trial; grounds for new trial. A former judgment 

may be set aside and a new trial granted in an action where there 

has been a trial by jury on the motion of the party aggrieved for 

any of the following causes materially affecting the substantial 

rights of such party: 

B.(1) Irregularity in the proceedings of the court, jury 

or adverse party, or any order of the court, or abuse of discre­

tion, by which such party was prevented from having fair trial. 

B.(2) Misconduct of the jury or prevailing party. 

B.(3) Accident or surprise which ordinary prudence could 

not have guarded against. 

B.(4) Newly discovered evidence, material for the party 

making the application, which such party could not with reasonable 

diligence have discovered and produced at the trial. 

B.{5) Excessive damages, appearing to have been given 

under the influence of passion or prejudice. 

B.(6) Insufficiency of the evidence to justify the verdict 

or other decision, or that it is against law. 

B.(7) Error in law occurring at the trial and objected 

to or excepted to by the party making the application. 
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C. New trial in case tried without a jury. In an action 

tried without a jury, a former judgment may be set aside and a 

new trial granted on motion of the party aggrieved on any grounds 

set forth in section B. of this rule where applicable. On a motion 

for a new trial in an action tried without a jury, the court may 

open the judgment if one has been entered, take additional testi­

mony, amend findings of fact and conclusions of law or make new 

findings and conclusions, and direct the entry of a new judgment. 

D. Specification of grounds of motion; when motion must be 

on affidavits. In all cases of motion for a new trial, the grounds 

thereof shall be plainly specified, and no cause of new trial. 

not so stated shall be considered or regarded by the court. When the 

motion is made for a cause mentioned in subsections (l) through (4) 

of section B. of this rule, it shall be upon affidavit, setting 

forth the facts upon which the motion is based. If the cause is 

newly discovered evidence, the affidavits of any witness or witnes­

ses showing what their testimony will be, shall be produced, or good 

reasons shown for their nonproduction. 

E. When counteraffidavits are allowed; former proceedings 

considered. If the motion is supported by affidavits, counteraffi­

davits may be offered by the adverse party. In the consideration of 

any motion for a new trial, reference may be had to any proceedings 

in the case prior to the verdict or other decision sought to be set 

aside. 
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F. Time of motion; counteraffidavits; hearing and 

determination. A motion to set aside a judgment and for a new 

trial, with the affidavits, if any, in support thereof, shall 

be filed not later than 10 days after the filing of the judg-

ment sought to be set aside, or such further time as the court 

may allow. When the adverse party is entitled to oppose the 

motion by counteraffidavits, such party shall file the same 

within 10 days after the filing of the motion, or such further 

time as the court may allow. The motion shall be heard and 

determined by the court within 55 days from the time of the filing 

of the judgment, and not thereafter, and if not so heard and deter­

mined within said time, the motion shall conclusively be deemed 

denied. 

G. New trial on court's own initiative. If a new trial 

is granted by the court on its own initiative, the order shall so 

state and shall be made within 30 days after the filing of the 

judgment. Such order shall contain a statement setting forth 

fully the grounds upon which the order was made, which statement 

shall be a part of the record in the case. 

COMMENT 

This rule is based upon existing ORS sections. Section 
64 A. is based on ORS 17.605. Section 64 B. is based on ORS 
17.610. Section 64 C. is based on 17.435, but the language is 
modified to refer to a case tried without a jury rather than a 
suit in equity, and the last sentence is new. Sections 64 D. and E. 
are based on ORS 17.620 and 17.625. Section 64 F. is based on ORS 
17.615. Section 64 G. is based on ORS 17.630 The last sentence of 
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ORS 17.630 is not included and will remain as a statute as it 
relates to appellate procedure. 

Subsections 64 B.(5) and (6) were retained in the 
language of ORS 17.610, although they have been severely limited 
by Article VII, Section 3, of the Oregon Constitution. Van Lorn 
v. Schneiderman, 187 Or 89 (1949); Bean v. Hostettler, 182 Or 
510 ( 1948). 
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