RULE 6%~

NEW TRIALS

A. New trial defined.

A new trial is a re-examindtion of an issue
of fact in the same court after judgment}

B. Jury trial; grounds for new trial.

A former judgment may be
set aside and a new trial granted in an action where there has been a

trial by jury on the motion of the party aggrieved for any of the following

causes materially affecting the substantial rights of such party:

B.(1) Irregularity in the proceedings of the court, jury or
adverse party, or any order of the court, or abuse of discretion, by

which such party was prevented from having a fair trial.
| B.(2) Misconduct of the jury or prevailing party.

B.(3) Accident or surprise which ordinary prudence could not have
guarded against.

B.(4) Newly discovered evidence, material for the party making the

application, which he could not with reasonable diligence have discovered
and produced at the trial.

B.(5) Excessive damages, appearing to have been given under the
influence of passion or prejudice.

B.(6) Insufficiency of the evidence to justify the verdict or

other decision, or that it is against law.

B.(7) Error in law occurring at the trial and objected to by the
party making the application.

;\ C. New trial in case tried without a jury. In an action tried

_-l_without a jury, a former judgment may be set aside and a new trial granted

on motion of the party aggrieved on any grounds set forth in subsections

(1), (2), (3), (4) or (7) of section B. of this Rule where applicable.

On
a motion for a new trial in an action tried without a jury, the court may
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open the judgment if one has been entered, take additional testimony, amend
findings of fact and conclusions of law or make new findings and conclu-
sions, and direct the entry of a new judgment.

D. Specification of grounds of motion; when motion must be on affidavits.

In all cases of motion for a new Atrial, the grounds thereof shall be plainly
specified, and no cause of new trial not so stated shall be considered or
regarded by the court. When the motion is made for a cause mentioned in
subsections (1) to (4) of section F. of this Rule, it shall be upon affidavit,

setting forth the facts upon which the motion is based.

E. When counteraffidavits are allowed; affidavits as to hewly dis-

covered evidence; former proceedings considered. If the motion is supported

by affidavits, counteraffidavits may be offered by the advérse party. If the
cause is newly discovered evidence, the affidavits of any witness or witnesses
showing what their testimony will be, shall be produced, or good reasons shown for
their nonproduction. In the consideration of any motion for a new trial, ref-
erence may bg had to any proceedings in the case, prior to the verdict or

other decision sought to be set aside.

F. Time of motion; counteraffidavits; hearing and determination.

A motion to set aside a judgment and for a new trial, with the affidavits, if
any, in support thereof, shall be filed within 10 days after |the filing of
the judgment sought to be set aside, or such further time as the court

may allow. When the adverse party is entitled to oppose the motion by
counteraffidavits, he shall file the same within 10 days after the filing of

the motion, or such further time as the court may allow. The motion shall
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be heard and determined by the court within 55 days from the time of the
entry of judgment, and not thereaftef, and if not so heard and determined
within said time, the motion shall conclusively be deemed denied.

G. New trial on court's own motion; review. If a new trial is

granted by the court on its own motion, the order shall so state and shall
be made within 30 days after the filing of the judgment. Such order shall
contain a statement setting forth fully the grounds upon which the order

was made, which statement shall be a part of the record in the case.

’)ﬁ titur and additur. When a finding is made that the only

7
:?55’/1 /Cﬂe ial is the inadequacy or excessiveness of the verdict, the
/
court /’. deny n foy new trial on conditon that within 10 days the
non//gving paykt conseﬁ‘i'L iting to théden of judgment-of an amount

e judge tb be the lowestor highest amolnt respectively which the

evidence will support.

COMMENT:
/ 12/605.

B. This is ©RS 17.610 with the language changed as submitted in
the prior lgw”- equity revisions. The grounds for new trial are unchanged
but "gmd excepted to'" is changed to '"'objected to" in ground (7).

C.~ This is the modified versiory of 17.435 previously submitted to
the Council as part of the law - equity revisions. The last sentence
comes from Federal Rule 59 A1a).

D. This is ORS 17.620.

E. 1s is-ORS 17.625.

F. This is ORS 17.615.

G. This is ORS X7-6307 The last sentence of Ihat statute, however,

=

will have ta-femain as a stat

elates to appellate procedure.
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RULE 64
NEW TRIALS

A. New trial defined. A new trial is a re-examination of an

issue of fact in the same court after judgment.

B. Jury trial; grounds for new trial. A former judgment may

be set aside and a new trial granted in an action where there has been
a trial by jury on the motion of the party aggrieved for any of the
following causes materially affecting the substantial rights of such
party:

B.(1) Irregularity in the proceedings of the court, jury or
adverse party, or any order of the court, or abuse of discretion, by
which such party was prevented from having fair trial.

B.(2) Misconduct of the jury or prevailing party.

B.(3) Accident or surprise which ordinary prudence could not
have guarded against. .

B.(4) HNewly discovered evidence, material for the party making
the application, which he could not with reasonable diligence have
discovered and produced at the trial.

B.(5) Excessive damages, appearing to have been given under the
influence of passion or prejudice.

B. (6) insufficiency of the evidence to justify the verdict or
other decision, or that it is against law.

B.(7) Error in law occurring at the trial and objected to by

the party meking the application.

C. Wew trial in case tried without a jury. In an action tried

171



without a jury, a former judgment may be set aside and a new trial
granted on motion of the party aggrieved on any grounds set forth

in : g #r=k section B. of this rule
where applicable. On a motion for a new trial in an action tried
without a jury, the court may open the judgment if one has been
entered, take additional testimony, amend findings of fact and con-
clusions of law or make new findings and conclusions, and direct
the entry of a Qudgment.

D. Specification of grounds of motion; when motion must be

on affidavits. In all cases of motion for a new trial, the grounds

thereof shall be plainly specified, and no cause of new trial not
so stated shall be considered or regarded by the court. When the

B motion is made for a cause nmentioned in subsections (1) to (4) of
section ¥. of this rule, it shall be upon affidavit, setting forth
the facts upon which the motion is based. |

E. When cowmteraffidavits are allowed; affidavits as to newly

discovered evidence; former proceedings considered. If the motion is

supported by affidavits, counteraffidavits may be offered by the ad-
verse party. If the cause is newly discovered evidence, the affidavits
of any witness or witnesses showing what their testimony will be, shall
be produced, or good reasons shown for their nonproduction. In the
consideration of any motion for a new trial, reference may be had to
any proceedings in the case, prior to the verdict or other decision
sought to be set aside. _ 7

F. Time of motion; counteraffidavits; hearing and c@t‘l/@mn
A motion to set aside a judgment and for a new trial, with the affida-

vits, if any, in support thereof, shall be filed within 10 days after
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the filing of the judgment sought to be set aside, or such further
time as the court may allow, When the adverse party is entitled

to oppose the motion by counteraffidavits, he shall file the same
within 10 days after the filing of the motion, or such further
time as the ocourt may allow. The motion shall be heard and deter-
mined by d’le cort within 35 days from the time of the entry of

the judgment, and not thereafter, and if not so heard and determined
within said time, the motion shall conclusively be deemed denied.

G. Wew trial on court's own motion; review. If a new trial

is granted by the court on its own motion, the order shall so state -
and shall be made within 30 days afer the filing of the judgment.
Such order shall pontéﬁn a statement setting forth fully the
grounds upoﬁ which the order was made, which statement shall be a

part of the record in the case.

BACKGROUND HOTE

ORS sections superseded: ORS 17.435, 17.605, 17.610, 17.615,
17.620, 17.625, 17.630.

CaMENT

This rule is based upon existing ORS sections. Section C. is
based on 17.435, but the language is mpdified to refer to a case
tried without a jury rather than a suit in equity, and the last
sentence is new. The last sentence of ORS 17.630 is not included-
and will remain as a statute as it relates to appellate procedure.
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rule, whichever is earlier, mail a copy bf the order and notice
of the date of entry of the order or denial of the motion to each
party who is mot in default for failure to appear. The clerk
also shall meke a note in the docket of the mmiling,

F. Motdon for rew trial after judement notwithstanding the

werdict. The party whose wverdict has been set aside on motion for

-judgment notwithstanding the verdict may serve a motion for a new

trial pursuant to Rule 64 ot later than 10 days after entry of the
judgment notwithstanding the wverdict.
RACKGROUND NOTE

ORS section superseded: 18.140 and 46.155

(OMMENT

Rule 63 is based wpon ORS 18.140. The reference to failure
to state a cause of action in a pleading as a ground for judgment
OV was eliminated as umecessary and inconsistent with the
pleading rules. Section 63 F. is based upon Federal Rule 50
©(@.

RULE o4

NEW TRTALS

A, New trial defined. A new trial is a re-examination

of an issue of fact in the same court after judgment.

B. Juwry trial; grounds for new trial. A former judgment

may be set aside and a new trial granted in an action or proceed-
ing where there has been a trial by jury on the motion of the
party aggrieved for any of the following causes materially affecting
the substantial rights of such party:

B.(1) Irregularity in the proceedings of the court, jury
or adverse party, or any order of the court, or abuse of discretion,
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by which such party was prevented from having fair trial.

B.(2) Misconduct of the jury or prevailing party.

B.(3) Accident or surprise which ordinary prudence could
not have guarded against.

B.(4) TNewly discovered evidence, material for the party
making the application, which such party could not with reasonable
diligence have discovered and produced at the trial.

N

§
B.®@) Insufficiency of the evidence to justify the wverdict or
other decision, or that it is against law. _
) : s Qplcertt
B. Error in law occurring at the trial and ebjected
to by the party msking the application.

C. New trial in case tried without a jury. In an action

or proceeding tried without a jury, a former judgment may be set
aside and a new trial granted on motion of the party aggrieved
on any grounds set forth in section B. of this rule where
applicable. On a motion for a new trial in an action tried
without a jury, the court may open the judgment if one has been
entered, take additional testimony, amend findings of fact and
conclusions of law or make new findings and conclusions, and
direct the entry of a new judgment.

D. Specification of grounds of motion; when motion must be

o affidavits, In all cases of motion for a new trial, the

grounds thereof shall be plainly specified, and mo cause of new
trial not so stated shall be considered or regarded by the court.
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When the motion is made for a cause mentioned in subsections (1) to
(4) of section B. of this rule, it shall be wpon affidavit,

setting forth the facts upon which the motion is based. If the
cause is newly discovered evidence, the affidavits of any witness

or witnesses showing what their testimony will be, shall be produced,
or good reasons shown for their nonproduction.

E. When counteraffidavits are allowed; former proceedings

considered. If the motion is supported by affidavits, counteraffi-
davits may be offered by the adverse party. In the consideration of
any motion for a new trial, reference may be had to any proceedings in
the case, prior to the wverdict or otner decision sought to be set
aside.

F. Time of motion; counteraffidavits; hearing and determina-

ton. A motion to set aside a judgment and for a new trial, with
the affidavits, if any, in support thereof, shall be filed Qﬁ%gﬁézz;'f%‘<”
10 days after the filing of the judgment sought to be set aside,
or such further time as the court may allow. When the adverse
party is entitled to oppose the motion by counteraffidavits, such
party shall file the same within 10 days after the filing of the
motion, or such firther time as the court may allow. The motion
shall be heard and determined by the court within 55 days from
the time of the @r‘é%? of the judgment, and not thereafter, and
if not so heard and determined within said time, the motion
shall conclusively be deemed denied.
G. New trial on court's own motion; review., If a new

. s
[V ie Tk

trial is granted by the court on its own metien, the order shall
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so state and shall be made within 30 days afer the filing of the
judgment. Such order shall contain a statement setting forth
fully the grounds won which the order was made, which statement
shall be a part of the record in the case.

BACKGROUND NOTE

ORS sections erseded: ORS 17.435, 17.605, 17.610,
17.615,717.620, 17.5%, 17.630 , 46,155,

COMMENT

This rule is based won existing ORS sections. Section 64 C.
is based on 17.435, but the language is mpdified to refer to a
case tried without a jury rather than a suit in equity, and the
last sentence is new. The last sentence of ORS 17.630 is not
included and will remain as a statute as it relates to appellate
procedure.
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RILE 6
NEWTRIALS

A. New trial defined. A new trial is a re-examination of an

issue of fact in the same court after judgment.

B, Jury trial; grounds for new trial. A former judgment may

be set aside and a new trial granted in an action where there has been
a trial by jury on the motion of the party aggrieved for any of the
following causes materially affecting the substantial rights of such
party:

B.(1) Irregularity in the proceedings of the court, jury or
adverse party, or any order of the court, or abuse of discretion, by
which such party was prevented from having fair trial.

B.(2) Misconduct of the jury or prevailing party.

B.(3) Accident or surprise which ordinary prudence could not
have guarded against.

B.(4) UWewly discovered evidence, material for the party meking
the application, vhich he could not with reasonable‘ diligence have
discovered and produced at the trial.

B.(5) Excessive damages, appearing to have been given wnder the
influence of passion or prejudice,

B.(6) Imsufficiency of the evidence to justify the verdict or
other decision, or that it is against law.

B.(7) Error in law occurring at the trial and objected to by
the party meking the application.

C. HNew trial in case tried without a jury. In an action tried
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without a jury, a former judgment may be set aside and a new trial
granted on motion of the party aggrieved on any grounds set forth

in section B. of this rule where applicable. On a motion for a new trial
in an action tried without a jury, the court may open the judgment if one
has been entered, take additional testimony, amend findings of fact and
conclusions of law or make new findings and conclusions, and direct

the entry of a new judgment.

D. Specification of grounds of motion; when motion must be

on affidavits. In all cases of motion for a new trial, the grounds

thereof shall be plainly specified, and no cause of new trial mot

so stated shall be considered or regarded by the court. When the

motion is made for a cause mentioned in subsections (1) to (4) of

section B. of this rule, it shall be upon affidavit, setting forth
the facts upon which the motion is based.

E. Wien counteraffidavits are allowed; affidavits as to newly

discovered evidence; former proceedings considered. If the motion is

supported by affidavits, counteraffidavits may be offered by the ad-
verse party. If the cause is newly discowvered evidence; ‘the affidavits
of any witness or wimesses showing what their testimony will be, shall
be produced, or good reasons shown for their nonproduction. In the
consideration of any motion for a new trial, reference may be had to
any proceedings in the case, prior to the verdict or other decision
sought to be set aside.

F. Time of motion; counteraffidavits; hearing and determination.

A motion to set aside a judgment and for a new trial, with the affida-

vits, if any, in support thereof, shall be filed within 10 days after
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the filing of the judgment sought to be set aside, or such further
time as the court may allow, When the adverse party is entitled

to oppose the motion by counteraffidavits, he shall file the same
within 10 days after the filing of the motion, or such further

time as the court may allow. The motion shall be heard and deter-
mined by ﬁle' court within 35 days from the time of the entry of

the judgment, and not thereafter, and if not so heard and determined
within said time, the motion shall conclusively be deemed denied.

G. Hew trial on court's own motion; review. If a new trial

is granted by the court on its own motion, the order shall so state
and shall be made within 30 days afer the filing of the judgment.
Such order shall contain a statement setting forth fully the
grounds upon vhich the order was made, which statement shall be a

part of the record in the case.

BACKGROUND HOTE

ORS sections superseded: ORS 17.435, 17.605, 17.610, 17.615,
17.620, 17.625, 17.630. ’

CGVMENT

This rule is based upon existing ORS sections. Section C. is
based on 17.435, but the language is modified to refer to a case
tried without a jury rather than a suit in equity, and the last
sentence is new. The last sentence of ORS 17.630 is not included
and will remain as a statute as it relates to appellate procedure.
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rule, vwhichever is earlier, mail a copy of the order and notice
of the date of entry of the order or denial of the mtion to each
party who is not in default for failure to appear. The clerk
also shall meke a note in the docket of the mailing,

F. Motion for rew trial after judement notwithstanding the

verdict., The party whose werdict has been set aside on motion for

-Judgment notwithstanding the verdict may serve a motion for a new

trial pursuant to Rule 64 mot later than 10 days after entry of the
judgment mtwithstanding the verdict.
RACKGROUND NOTE |

ORS section superseded: 18.140 and 46.155

QOMMENT

Rule 63 is based won ORS 18.140. The reference to failure
to state a cause of action in a pleading as a ground for judgment
NOV was eliminated as umecessary and inconsistent with the
lzlcg_aczi.;ng rules. Section 63 F. is based upon Federal Rule 50

c)(2).

RULE 64
HEW TRTALS

A, New trial defined. A new trial is a re-examination

of an issue of fact in the same court after judgment.

B. Juwry trial; grounds for new txial. A former judgment

may be set aside and a new trial granted in an action or proceed-
ing where there has been a trial by jury on the motion of the
party aggrieved for any of the following causes materially affecting
the substantial rights of such party:
B.(1) Irregularity in the proceedings of the court, jury
or adverse party, or any order of the court, or abuse of discretion,
~169-
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so state and shall be made within 30 days afer the filing of the
judgment. Such order shall contain a statement setting forth
fully the grounds upon which the order was made, which statement
shall be a part of the record in the case.

BACKGROUND NOTE

ORS sections superseded: ORS 17.435, 17.605, 17.610,
17.615,717.620, 17.6%, 17.630 , 46.155, ‘

COMMENT

This rule is based won existing ORS sections. Section 64 C.

is based on 17.435, but the language is mpdified to refer to a
case tried without a jury rather than a suit in equity, and the
last sentence is new., The last sentence of ORS 17.630 is mot
included and will remain as a statute as it relates to appellate
procedure.
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RULE o4
EW TRIALS

A, New trial defined. A new trial is a re-examinacion

of an issue of fact in the same cowrt after judgment.

B. Jury trial; srounds for new triazl. A ormer judgment

‘mybesetasideé:ldamwuialgrmtedmmactichm-

éngvheredze:ehasbeenamalbyju'ycﬁthemticnofme
party aggrieved for any of the ﬁ;:llow:'ng causes n:aterié.lly affecting
the substantial rights of such party::

B.(1) Irregularity in the proceedings of the court, jxzy

or adverse party, or any order of the court, or abuse of discretion,

by which such party was preventad from having fair oial.
- B.(2) Misconduct of the jury or prevailing party.

B.(3) Accident or surprise which ordinary prudence could
ot have guarded against.

B.(4) HNewly discovered evidence, material for the party
meking the spplicarion, which such party could rnot with reasonable
diligence have discovered and produced at the txial.

B.(5) Excessive damages, appearing to have been given
nder the influence of passion or prejudice.

B. (6) | Insuf:‘:.c:.ency of the evidence to justify the wverdict or
other decision, or that it is agzinst law.

B.(7) Error in law ccourring at the t=ial and objectad

cf by the party meking the application.
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F. Time of motion; comnteraffidavits: hearinge and determina-

tion. A motion to set aside a judgment and for a new t—ial, with

(Hﬁ'f Tater tﬁa@

the affidavits, if amy, in support thereof, shall be filed /s

10 days after the filing of the judgment sought to be set aside,

crsud;fxzt’ner:?mas the cowt mmy allow. Wnen the adverse

party is entitled to oppose the mtion by cowmnteraffidavits, such

parcy shall fle the same within 10 dzys after the filing of the

mtion, or sucn firther tme as ‘dnewq:x:rc may allow. The mtion
Fhe

g _dotermined by the court wasssn 55 days from

the tme of the/emsds of the judgment, and rot thereafter, and

if not so neard and derermined witnin said time, the motion

shall conclusively be deemed denied
-G, New trial @ cowrt's own/smeeem: review, If a new
] / nitiative
trial is granted by the cowrt on its own , the order shzall

so state and shall-be made within 30 days /a.‘.’z:*-g.(e filing of the
judgment. Such order shall contain a statement setting forth
fully the grownds won which the order was mede, wnich statsment
shall be a part of the record in the case.

COMENT

This rule is tased won edsting ORS sections. Section o4 C.
is based a 17.435, but the language is mdified to refer ™ a
case tried without a jury rather than s suit in equity, and e
last sentence is new. The last sentence of CRS 17.630 is mot
included and will rem=in as a statuts as it relatss to appellate
procedure. Subsections 64 B.(5) and (6) were retained in the
language of ORS 17.610, although they have been severely 1imited
by Article VII, Section 3 of the Oregon Constitution. Van Lom v.
Schneiderman, 187 Or 89 (1949); Bean v. Hostetler, 182 Or 518
(1948).
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RULE 64
NEW TRIALS

A. New trial defined. A new trial is a re-examination

of an issue of fact in the same court after judgment.

B. Jury trial; grounds for new trial. A former judgment

may be set aside and a new trial granted in an action where there
has been a trial by jury on the motion of the party aggrieved for
any of the following causes materially affecting the substantial
rights of such party:

B.(1) Irregularity in the proceedings of the court, jury
or adverse party, or>any order of the court, or abuse of discre-
tion, by which such party was prevented from having fair trial.

B.(2) Misconduct of the jury or prevailing party.

B.(3) Accident or surprise which ordinary prudence could
not have guarded against.

B.(4) Newly discovered evidence, material for the party
making the application, which such party could not with reasonable
diligence have discovered and produced at the trial.

B.(5) Excessive damages, appearing to have been given

under the influence of passion or prejudice.

B.(6) Insufficiency of the evidence to justify the verdict

or other decision, or that it is against law.
B.(7) Error in law occurring at the trial and objected

to or excepted to by the party making the application.
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C. New trial in case tried without & jury. In an action

tried without a jury, a former judgment may be set aside and a

new trial granted on motion of the party aggrieved on any grounds
set forth in section B. of this rule where applicable. On a motion
for a new trial in an action tried without a jury, the court may
open the judgment if one has been entered, take additional testi-
mony, amend findings of fact and conclusions of Taw or make new
findings and conclusions, and direct the entry of a new judgment.

D. Specification of grounds of motion; when motion must be

on affidavits. In all cases of motion for a new trial, the grounds

thereof shall be plainly specified, and no cause of new trial.

not so stated shall be considered or regarded by the court. When the
motion is made for a cause mentioned in subsections (1) through (4)
of section B. of this rule, it shall be upon affidavit, setting
forth the facts upon which the motion is based. If the cause is
newly discovered evidence, the affidavits of any witness or witnes-
ses showing what their testimony will be, shall be produced, or good
reasons shown for their nonpréduction.

E. When counteraffidavits are allowed; former proceedings

considered. If the motion is supported by affidavits, counteraffi-
davits may be offered by the adverse party. In the consideration of
any motion for a new trial, reference may be had to any proceedings
in the case prior to the verdict or other decision sought to be set

aside.
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F. Time of motion; counteraffidayits; hearing and

determination. A motion to set aside a judgment and for a new

trial, with the affidavits, if any, in support thereof, shall

be filed not later than 10 days after the filing of the judg-

ment sought to be set aside, or such further time as the court
may allow. When the adverse party is entitled to oppose the
motion by counteraffidavits, such party shall file the same

within 10 days after the filing of the motion, or such further
time as the court may allow. The motion shall be heard and
determined by the court within 55 days from the time of the filing
of the judgment, and not thereafter, and if not so heard and deter-
mined within said time, the motion shall conclusively be deemed
denied.” |

G. New trial on court's own .initiative. If a new trial

is granted by the court on its own initiative, the order shall so
state and shall be made within 30 days after the filing of the
judgment. Such order shall cpntain a statement setting forth
fully the grounds upon which the order was made, which statement

shall be a part of the record in the case.

COMMENT

This rule is based upon existing ORS sections. Section
64 A. is based on ORS 17.605. Section 64 B. is based on ORS
17.610. Section 64 C. is based on 17.435, but the language is
modified to refer to a case tried without a jury rather than a
suit in equity, and the last sentence is new. Sections 64 D. and E.
are based on ORS 17.620 and 17.625. Section 64 F. is based on ORS
17.615. Section 64 G. is based on ORS 17.630 The last sentence of
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ORS 17.630 is not included and will remain as a statute as it
relates to appellate procedure.

Subsections 64 B.(5) and (6) were retained in the
language of ORS 17.610, although they have been severely 1imited
by Article VII, Section 3, of the Oregon Constitution. Van Lom
v. Schneiderman, 187 Or 89 (1949); Bean v. Hostettler, 182 Or

510 (1948).
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